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a INTHE FAMILY OIVISION
iN THE SECOND JUDICIAL DISTRICT COURT F Q THE STATE OF NEVDA,
4] ] INAND FOR THE COUNTY OF WASHOE
10 | ANDREW EARL FURER, CASE NO, OV04-01626
DEFT. NO. 11
11 Plaintiff,
12 | vs.
13 x ELCISA BESADA FURER, ]
14 ’ Lefendant. 5
15 R THE FINDING F FACT AN DG
16 PURSUANT YO NRCP 82(k) AND 53(e).
17 The defendant now comes before the couri by ang through her counesgi, Robert

18 | W, Lusck, Esq. and Jarien Cho, Esq, and respactully moves the coust puUrsuant to
18 [ NRCP 52(b) and 55(g) to alter or amend the findings of fact, conclusions of law ang
20  judgment herstofone Tiled with the court on February 22, 2008 and Notice of Entry
21 } thersof being filed pn February 25, 2008.

A —

22 DATED ihis ay of March, 2008,
29 Respectiylly submitie
24 “ a
25 Nevada Bar No. 001489
528 South Casino Center Or. #3114
25 Las Vegas, NV 83101
27 (792) 385-7385
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POINTS AND AUTHORITIES
This metion is being filed because counsej for the defendant believe that the

court has made critical errors of fact and law ip rendering its decigion and divores
decree on February 22, 2008, These erors are very significant and involve & few
million dollars in assets and the distribution of those asssts in the divorece.

This metion is timely filed. The Notice of Entry of Decree was filed with the coyrt
on February 25, 2008 and was mailed out ta counsed on that date. Both NRGP 52(b)
and 59(e) require that this mofion be fited within 10 days after servies of the written
notica of entry of judgment. NRCP 8(a) was modified as of January 1, 2005 and under

10 1| thet rule, if the time period Is less than 10 days, then Saturdays, Sund ays, and official
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holidays ars excluded.

This motion is being filed on Thursday, March 8, 2008 which is the eighth day,
well within the ten day limit.

BACKGROLIND CONTEXT FOR THIS MOTION

Although this court Is Intimatefy familiar with the very difficult divorce, this case ig
going to end up on appeal and, therefore, it is helpful to put the facte critical 1o this
motion in their appropriale context. This motion is fimited solely to issues conceming
the Washington Mutual stack, the quarterly dividends that were paid during the
pendency of this divorce, how these dividends were paid out during the divorce and
how they were adjudicatad in the final decree. A short chronological history is
appropriate.

The partics entered into a postruptial agreement (heveafter "PNA"} in mid-spring,

2004. In that document, later invalidated during the divorce, Andrew was 1o receiye
650,000 shares of the Washingten Mutual stack {hereafter “WaMu*} an Eloisa was 1o
receive 498,000 shares. The total number of shares was 1,148,000 sghares,

Elolsa then disagreed with the PNA and further negotiations ensueq with and
through their respective atterneys at the fime. The result was a modified contract, a
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Marital Settlement Agresment {heregfier "MEA"), that was later upheld by this coyrt
See Order After Trial filed November 14, 2005. The MS3A was signed by Eloisa on July
’2,2&&4.

In the MSA, Elvisa was now to receive 570,000 shares of Wapy stock ang
Andrew received the Femainer, 579,000 shares. On a percentaga basis, Elpisg
received 49.61% of the stock and Andrew received 50.38% of the stock.

For years, the WaMy stook was a sound investment that paid qtiarter!y
dividends, The court noted in its findings of fact that the Furers received $225 000,00
per monih in passive income from their investments, Decree, finding 25, page 5. The
WalMuy stock was the soure of almost all, if not &ll of the passive incoma from
investments.

Since Andrew wag essentially controlling almast all of the assets of the Marrlags,
(Decree, finding 25, Page 5}, the court enteregd two orders which PUrpoOrted to be 3
Suppert order. The first arder, fijeg September 7, 2008, provided that Andrew wag to
pay $60,000,00 per month 1o Eloisa. The second onder, filstt April 14, 2008, provided
that she was to be pajd $4 12,500.00 per month, ong half of the monthly passive Income
of tha parties, Whether these Sums of monsy were to he characterized g altorneys
Yees or spousal support was an issue reserved to the paries,

On that narrow baint, everybody wag wrong, the court and the lawyers, for ihe
reasons set forth herein. Those awards werg neither spousal support nor attorney fees;

those funds were distributions of property that neither the court nor the lawyers for
sither side were free to recharacterize or rejabe),

3
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Andrew's income. The court had caleulated thai Andrew had paid out a fotal of
$2,830,000.00 in undiffersntiated support and attorneys fees during the pendency of
the divorce. Decree, finding 23, page 5 and conclusien 15, page 14.

oW N -

Conclusion 23 on page 15 provides that Eloisa is to repay Andrew for the

5 | Payments he made to her after November 14, 2006. Athough the calculation is not
stated in the decree, it is simple fo do from the decree's earlier figures and she would
thus have ta reimburse $1,675,000.00 o Andrew,

8 E GUMENT
g N.RC.P. 52(b) provides:
10 “Upan a parttfs motion filed not later than 10 days afier seivice of written notice
of entry of judgment, the court may amend its findings or make additional findings and

11 | may amend mgjud%nl;ent acpordmg;y. ... \When findings of fact are made in actions
tried withoust & jury, ) 0f the evidence supporting the findings may later pa

12 | questioned whether or not in the distriet court the pargf raiaini; the question objectad (o

1 the findings, moved fo amend them, or maved for partia) findings.*

14 N.R.C.P. 58(e} provides that “A metian te alfer or amend the Judgment shajl be

15 f filed no tater than 10 days afier service of written notice of entry of the judgment

16 The Nevada Supreme Court has ruled that the trlal court's findings must be

17 f sufficient 1o indicate the factual baels for the court's ullimate conclusions. The supreme

18 || court will not imply findings to support he judgment whers the record is net clear and

19 [ woukd remand to the tris) eourt for that purpose, Seg Commerdiat Cabingt Co. v.

20 || Wallin, 103 Nev, 238, 240 (1987) and Bing Constryction v, M&m@
21 || 100 Nev, 72, 73 (1 BE4). '

22 It was 2 very fundamental eror for thig court io order Eloisa to repay Andrew
23 || $1,575,000.00 inasmuch as the court has upheld the MSA signed by the parties in July,
24 { 2004 by both parties. See Order After Trial finding 64, page 19. The MSA clearly
26 || classifies her share of the WaMu stock as her separate property, rage 2 of MSaA

26 || Andrew's share of the WaMu stock was corfirmed g him as his separate property. See
27 | page 7 of the PNA as modified by the MSA at pages 2-3,
28
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1 Thus, it is undisputed that the Walu stock was propary that ﬁaa divided by the
2 | parties and affirmed by the court as noted in its Nov. 14, 2008 Order Afier Trial.

3 The MEA is a contract and, as such, it is not within the province of the counts 1o
4 || rewrite the confract of the parties. See Old Aztec Mine v. Brown, 87 Nev. 48, 52

3 || {1881} {"Under wall-settled rufes of contract construction a court has no power to creats
g h 4 new contract for the parties that they have not crealed or intendeg themselves ),
7

8

8

Yet, ihat is what the court has done, The court has upheld the M3A as a
contract and since it was signed in July, 2004, it generally Is valid as of that time,

As long as It is separate Fropaity, Eloisa ls entitiag to the “renis, issues, and
10 | profits thereof i.a., she is entitled to the dividends from her 670,000 shares of WaMu
11 i stock from July, 2004 forward, Likewise, 5o is Andrew for his 978,00 shares. See
12 | NRS 123.130, Each party can confrol hig or her own Separate proparty. NRS 123.170,
13 However, the Decree provides only that she is entified 1o her dividends paid after
14 Novembqr 14, 2006 and any interest thereon, If the MBA is valid, she is entitlag 10 her
15 || dividends and interest, if any, from July, 2004 forward, not some two Plus yoars later.
18 | Decree, finding 36, page 8.
17 Whil this divoree battle raged on, the dividends pald by Walu went into gn
18 || account and were managed by Andrew. if her dividends were segregated in & soparate
19 | account as claimed in the decree, wa are not sure of ihe proof of that account or how
20 | much monay, if any, is in that account, .
21 It appears that the dividends from the WaMu stock were placed into a financial
22 I account managed by Andrew. WaMu stock is publicly traded and information about the
23 jf dividend declarations ane available in the public domaln. The dividend price during the
24 | time of the divorea ranges from 48 cents per share for the third quarter of 2004 {after
25 || the MSA was sighed) up 1o 56 cants per share in latter 2007,

26 This means that a considerable amount of the passive income of $225,000.00
27 || that the court refemmed 1o in the decree {finding 26) was derived from Elolza’s shayo of
28

5




- "-LMHR“ii;BUOB 13:27 RobartLuack

@ o o~ ®» oD W N =

P R T . S U . S 'y
SN EBEERBBRYEBssAaaran 3

2ig1

the Walu stack. If thatis the case, that means that much of her separate property
income, derived from those shares, was alsady paid aut to her in the %41 12,000.00
monthly allotment. Very litlie money woutd have come from Andiew's passive income
fund allocations.

In other wards, mast of that $142,500.00 paid to her for 20 months was really her
own money to begin with and in reality she was simply receiving her own maney. Little
mongy would have been coming from Andrew's passive income sources. 1tis error far
this court to repay Andrew for the receipt and uge of her own money.

i there was any "separate account” as stated in the decres, the findings and
conclusions provide: no information abeut that accourt and whether there is any mongy
in it. ¥ the unknown “separate account® only holds her own 870,000 WaMu shares but
does not hold the dividend and/or inferest income, then 1t is not relevant to the monthly
payment distribution.

Thers is nothing clear in the court's findings or conclusions deseribing the
$112,500.00 5 slimony or attorney fees. Apparently that was left io the pariies o
decide, The fact is, this money was neither. It was passive income from property and
most of the meney Elcisa recsived was her own moriey.

The court should reopen the divorce decrae and alter or amend is findings to
correct the following errors and recalculate the division of property accordingly:

1. The court did not explatn why Eloisa was not entitied to the passive aamings,
i.@. dividands, from her 570,000 shares of WaMu stock starting with the third gquarter of
2004 and continuing calendar quarter thereafter urtil the final decree of divorce. She
has been deprived of large sums of money for the period of time from July, 2004
through November, 2006, That would be nine calendar quarters of dividend income for
which o accounting has been made in the findings of fact. Elcisa was *awarded®
$60,000.60 psr month from Septembar, 2005 through April, 2008 which is far Jezs than
what her dividend was from her shares alone. She recsived no dividend income from

P.0Z0
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her shares from July, 2004 through the first three quarters of 2005. That also is a very
large sum of money and the court has not explained at all in its findings why she is not
entilied to her own money.

2. The umeni findings of fact by the cout also fail io specify the sources ofthe
maney in the passive Income of the parties, $225,000.00, as stated in finding of fact
#25, [f her share of the WalMu d'widendéms inciuded In that amount, that neegs to be
clarifled and so stated. Andrew is not lawfully entitied to be: repaid for her share of the

passive income that was paid over o her in the form of unspecified spousal support or
attorney fees.
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3. The eour's conclusions of taw fait to provide a legal basis for relmbursing
Andrew for suppart amounts paid from November, 2006 through December, 2007 when

most of the money she received may have come from the dividend income of her own
shares of WaMu stock.

COURY JURISDICTI SIDER THI TION

Written Notice of the Entry of Dacree was made on February 25, 2008. On
February 28, 2008, the plaintiff filad a Notice of Appeil to the Nevada Supreme Court.
This was done before the defendant could timely file this motlon.

The iegal question is whether this rapid filing of a notice of appeal preciudes
defendant from timely #ling a tolling motion unger NRCP 52(b) and 58(=). In Nevads,
there is case law that 2 notice of appeal filed soon after a timely tolling motion is
deemed premature since the filing of such motions tolls the appeal filing fime for al|
parties. Such a notice of appeal Is premature and the case ¢an be remanded back to
the Dislrict Gourt for further proceedings. See Chaprman Industries v, United Insurance
Company, 11¢ Nev. 454, 457 (1994) and NRAP 4(e)(2) ("A notice of appeal filaq before

the formal disposition of any timely poetjudgment metion onumeratsd in this
subdivision shall have no effect.”).

N =2 s 3 b e Wk 3 e

This court has full jurisdiction to consider and dispose of this fimely filed post-

N
oo

7




"MAR-1£<2008 13:28 RobertLueck 21| P.02Z

1| judgment motien regardless of the fact thai the plaintiif has already filed his Notice of
2 | Appeal several days before the deadline for such motions.
3 DATED this é day af March, 2008,
4 Respecifully submitted,
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7 Nevada Bar No, 00148D
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8 Lae Vepas, NV 89101
g (702) 385-7385
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10 JARIEN CHO, ESQ.
Nevada Bar No. 008401
(| 619 5. Sivih Street
Las Vegas, NV 89101
12 (702} 386-8071
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_—_— SECOND JUDICIAL DISTRICT COURT
- COUNTY OF WASHOE, STATE OF NEVADA
AFFIRMATION
Pursuant to NRS 2398.030

The undersigned does hereby affirm that the preceding;

Mation to Amend or Alter the Findings of Fact and Judgment Pursuant to NRCP 52(b)
and 58(e)

filed in or submitted for District Court Case number: DV04-01626

V/Dnes not contain the social security mumber of any persan,
-or-

— LOntains the soclal security number of a Dersgan as required by:
A spacific state or federal law, to wit:

For the administration of a public program or for sn application For a
federal or state grant,

Confidential Family Court Information Sheet (NRS 125.130, NRS 125,230

and NRS 125B,055. _—

-QL&MM 2/b Joi”
ROBERT W, LLECK, ESO. Date
Attorney for Elglsa Furer



